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Abstract: The national cultural patrimony includes all assets identified as such, regardless of their ownership scheme and it is divided into the national cultural mobile patrimony and the national cultural immobile patrimony. The cultural goods publicly owned by the state and its administrative sub-divisions are inalienable, intangible and indefeasible. The principle of inalienability of public collections is not enshrined in the law in all European legal systems. The legislations of other European countries seem less stringent than the Romanian system of law on the question of selling cultural works from public museum collections.
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In Romania, the legal regime of national cultural treasures, regardless of their owner is currently regulated by Law no. 182 of October 25, 20001 on the protection of national mobile cultural treasures and by some provisions of the Government Ordinance no. 27/1992, on measures for the protection of the national cultural heritage and the Government Ordinance no. 68/1994 on the protection of the national cultural heritage.
By regulating specific protective actions, these normative acts have in mind: the evidence, examination, classification, research, storage, preservation, restoration and enhancement of such treasures for the democratic access to culture and in order to transmit these values to future generations.
The national cultural patrimony includes all assets identified as such, regardless of their ownership scheme, which are a tribute and an expression of values, beliefs, knowledge and evolving traditions; it contains all the results of the interplay, over time, between the natural and the human factors.
The national cultural mobile patrimony is composed of mobile assets of historical, archaeological, documentary, ethnographic, artistic, scientific, technical, literary, cinematic, numismatic, philatelic, heraldic, bibliophilic, cartographic and epigraphic value, representing the evidence of the evolution of environmental and material relations, of the human creative potential and its contribution to the Romanian and universal civilization.
The national cultural immobile patrimony includes, pending a law in this area: statues and monuments2, ensembles, historical and archaeological sites, museums, monasteries, churches, cemeteries and others.
The state guarantees the property and ensures, according to the law, the protection of the goods that are included in the national cultural patrimony. The state also provides the material and financial resources to detect, record, expertise, classify research, store, preserve, restore, protect and enhance the value of such assets.
The cultural assets are classified depending on their importance or significance as being part of either the thesaurus of the national cultural patrimony composed of cultural goods of exception values or public elections included in inventories of museums, archives and library funds and religious and ecclesiastic institutions collections.
Cultural assets may be publicly or privately owned either by the state and its administrative sub-divisions or by private collectors.
The public authorities, the owners, holders of other real rights, as well as the administrators of assets included in the national cultural mobile patrimony are obligated to protect them against any actions or omissions that may lead to the degradation, loss, destruction, theft or illegal export of these assets.
The cultural goods publicly owned by the state and its administrative subdivisions are inalienable, intangible and indefeasible.
The organizers of an exhibition and the managers of cultural projects may borrow from public institutions cultural mobile goods legally administrated by the latter with the approval of the National Commission of Museums and Collections and of the Government under the conditions of the common law in the matter.
The owners, holders of other legal rights and the administrators, as well as any legal possessors of cultural recorded assets have the following obligations:
–         To ensure the best conditions for the preservation, conservation and storage of such assets preventing any degradation, deterioration or destruction of those assets;
–         Not to destroy or to deface and, in the case of metal objects, melt, cultural assets;
–         To ensure the security of such property;
–         To notify within 5 days the public territorial services of the Ministry of Culture in case they become aware of an imminent danger or destruction or severe degradation of these goods;
–         Not to use and allow the use of these goods in organizing shows, fashion parades, as film or theatrical props or any other purposes that would jeopardize their integrity or expose them to loss, damage or
theft;
–         To allow access to specialists within the decentralized public services of the Ministry of Culture for the purpose of establishing the conservation status of such property; in the case of private holders, the access of the decentralized public service specialists of the Ministry of Culture will be possible only with the written agreement from the owner on the conditions for access;
–         To ensure the restoration of cultural goods and to entrust such restoration exclusively to the restorers accredited by the National Commission for Museums and Collections.
Natural and legal private persons may lend to public institutions movable cultural goods under the conditions of the common law and the provisions of the special legislation on the matter.
The public sale of privately owned movable cultural goods or facilitation of such sale may only be done though authorized agents.
Movable cultural property, owned by individuals or private legal persons, classified as treasury are eligible for public sale only in terms of exercising the right of first refusal by the Romanian State; disregard of this provision draws the absolute nullity of the sale.
The archeological goods accidently discovered through works of any nature done in places that are public property exclusively, according to the Constitution, enter into public ownership.
Individuals who have incidentally discovered archaeological goods are required to surrender them within 48 hours of discovery, to the mayor of the administrative territorial unit in whose territorial jurisdiction the discovery was made, which in turn will give the county authority of culture.
From the prior considerations, result a series of features that characterize the national cultural patrimony. A first feature is that, by their nature, they fall into the category of those to be protected and transmitted to the future generations. Another feature is that they have the significance of a public value. Thirdly, these objects are considered inalienable, as they are intended for public use. Moreover, these goods are imprescriptible and intangible.
Analyzing these features, we reach the conclusion that the components of the national cultural patrimony represent more than a simple object of private or public property. By their significance, importance and value, they are a part of the public domain, an institution of administrative law.
In fact, the right of the community over these goods is absolute, opposable erga omnes, even to good faith subsequent acquirers if they were illegally removed from their rightful possessors.
The fact that such goods are destined to public use, does not mean that every one must use them. The use of such values may be indirect as they can be made available to the public through a public service organized by the state administration and subject to a visitation fee.
Under the Criminal Code, alienation, concealment or any other act which causes the loss of national cultural heritage is a criminal offense. The deed is not punishable if prior to the judicial decision being final, the offender removes the result, making the assets revert to the national cultural patrimony.
The inalienability of the public domain principle applies to other legal systems, such as for example the French one, where it is found particularly striking in terms of museums and public collections, and has been enshrined in Law No. 2002-5 of 04.01.2002 on museums in France. Several articles from this law were changed so that this principle is currently in Article L. 451-5 of the Code of patrimony which states: „property included into the collections of French museums that belong to a public law legal person are part of its public domain and are as such inalienable.”
Article L. 451-8 of the Code provides, however, that „a public person may transfer free ownership for all or part of its collections to another public entity if the latter undertakes to maintain affectation of the property to a museum in France”.
Museums Act of 2002 introduced also the possibility to declassify much of the French museum collections, but this possibility  is  excluded  for  the  itemsdonated, bequeathed or bought with state financial aid.
Declassification is supervised by the Scientific Committee of the National Museums of France, whose composition and mode of operation were established by Decree No. 2002-628 of 25 April 2002 on the implementation of the Law of January 4, 2002. This committee is composed of thirty-five members. It works in plenary sessions and decides by a majority of three quarters of the members, after reviewing the reasoned request of the property holding company, the reasoned opinion of the Regional Directorate of Cultural Affairs and the Regional Scientific Committee for French museums collections (or the Interregional Commission, as appropriate). For now, this committee has not had to deal with any declassification projects. Indeed, specialists in the field from around the world oppose the questioning of the principle of inalienability of public collections.
In Germany, the principle of inalienability of public collections is not enshrined in the law. However, many museums comply with the Code of Ethicsof the International Council of Museums (ICOM) and agree to the Common Position on the Transfer of Property from Public Collections adopted by the Director Committee of ICOM-Germany and the German Federation of Museums. These two documents that are not legally binding refer just to the alienation of such property only in exceptional circumstances and recommend that they be strictly regulated.
The mission of the museums and their obligations are not legally defined, the term „museum” is not legally protected, and no legislative act states the principle of inalienability of public property held by museums, whether they were public or private. However, the two documents mentioned above, although they have no legal value, set standards that museums must comply with on the question of cultural goods alienation. The Code of Conduct is followed by the 3700 members of ICOM-Germany, an organization that brings together most of the museums and professionals in the field in Germany.
In September 2004, the director committees of ICOM-Germany and the German Federation of Museums, which represents 450 museums, have adopted and published a common position on the administration of museum collections. This document, which is not legally binding, recalled that the primary mission of museums is the preservation and development of cultural collections and the alienation of these collections can occur only exceptionally. It also declares that the alienation of works belonging to public collections is basically impossible. It is provided, however that the sale of an „interchangeable or replaceable” object may be exceptionally authorized. This reference document defines the mission and work of a museum in particular through its major collections. The Common Position sets out the procedure through which transfers of cultural property can be achieved.
In 2006, by a rupture of a sustainable practice that public institutions are not allowed to sell goods from their collection, two attempts to dispose of cultural property caused strong reactions.
The Commission of Inquiry of the Bundestag on „Culture in Germany”, which issued its final report on December 11, 2007 after four years of work, did not forget to mention these two cases, and expressed concern over such practices. It stresses the need to better protect public collections and, as a stopgap, proposes the placing of public collections in the national inventory of cultural treasures which is prepared by the Federal Government Delegate for culture and media (BMK), under the federal law of July 8, 1999 on German cultural property protection against their leaving the country. Under this law, property so registered cannot leave Germany without the authorization of BMK given after consulting a committee of five experts. For now, the inventory contains almost exclusively goods which are from private collections. In the longer term, the Commission of Inquiry recommended the creation of a national inventory of cultural property. The German Council of Culture, which is the organ through which cultural federations express their position, calls for a reform of the law of 8 July 1999 on the protection of German cultural property.
Examination of the provisions in other systems of law shows that, even when it is explicitly recognized by law, the principle of inalienability of public collections property is not absolute. In cases where transfers are not expressly prohibited by law, they are regulated and limited. The most restrictive legislations are the Spanish and the Italian ones, as they are only accepting certain flexibility to the rule of inalienability, particularly to allow transfers of property between the respective federal and local governments. In The United Kingdom, various national museums are not all covered by the same
law. The Wallace Collection, part of a private collection, is declared intangible. The inalienability principle of cultural goods applies mainly to national collections at the National Gallery. Other national museums, even if they are not subject to the constraints of this principle, cannot sell their works except in cases specifically provided by law (objects unrelated to the main museum collections, for example). Despite these restrictions, cultural goods transfers are possible between national museums (including the National Gallery) and may be made in the form of sale, exchange or donation.
When they are not expressly prohibited by law, transfers of ownership of such goods are monitored and limited in Denmark, the Netherlands and the United States, where the most important collections are private, but administrated strictly non-profit, in the exclusive interest of the public. Denmark and the Netherlands are two countries that regulated in the most formalized way the transfer of ownership of assets from public collections, the first by the Cultural
Patrimony Agency directives, which is a body responsible for implementing legislation on museums and the second by the Code of the Institute for Protection of Cultural Heritage. In both countries, directors of museums are encouraged to „rationalize” their collections, i.e. to improve the quality and composition of public collections, and for this reason, some transfers of ownership are possible. These operations may take place only after a thorough documentation. It should also be noted that the Danish Cultural Patrimony Agency guidelines recommend to the public collections administrators to include into these only those pieces that correspond to their purchase plans, in order to restrict further transfers of property.
In general, the legislations of other European countries seem therefore less stringent than our system of law. However, European museums, even when not subject the inalienability principle, practice a very conservative policy regarding the transfer of publicly owned cultural property.
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